SETTLEMENT AGREEMENT AND RELEASE

Elaine Ward-Howie v. Frontwave Credit Union

Superior Court of the State of California for the County of San Diego

Case No. 37-2022-00016328-CU-BC-CTL



SETTLEMENT AGREEMENT AND RELEASE

This Settlement Agreement and Release (“Settlement” or “Agreement”)! is entered into by
Plaintiff Elaine Ward-Howie, individually and on behalf of the Settlement Class, on the one hand,
and Defendant Frontwave Credit Union, on the other hand, as of the last date executed below. The
Parties hereby agree to the following terms in full settlement of the action entitled Elaine Ward-
Howie v. Frontwave Credit Union, No. 37-2022-00016328-CU-BC-CTL, subject to Final
Approval, as defined below, by the San Diego County Superior Court for the State of California.

I. Procedural History and Recitals

1. On April 29, 2022, Plaintiff filed a putative class action Complaint in the San Diego
County Superior Court for the State of California, entitled Elaine Ward-Howie v. Frontwave Credit
Union. Plaintiff asserted two claims for relief: (1) breach of contract, including breach of the
covenant of good faith and fair dealing; and (2) violation of California’s Unfair Competition Law
(Cal. Bus. & Prof. Code § 17200, et seq.).

2. On June 17, 2022, Defendant removed the action to the United States District Court
for the Southern District of California. Plaintiff filed a motion to remand on July 7, 2022, which
was granted on August 17, 2022.

3. On September 16, 2022, Defendant filed a demurrer to the Complaint.

4. On January 4, 2023, Plaintiff filed an Amended Complaint, in which Plaintiff
asserts two claims for relief for: (1) breach of contract, including breach of the covenant of good
faith and fair dealing; and (2) violation of California’s Unfair Competition Law (Cal. Bus. & Prof.
Code §§ 17200, et seq.). Both claims are based on the theories that Defendant allegedly improperly

assesses APPSN Fees and Retry Fees.

! All capitalized terms herein have the meanings ascribed to them in Section II below or

various other places in the Agreement.



5. On February 21, 2023, Defendant filed a demurrer to the Amended Complaint. The
Court has not ruled on Defendant’s demurrer.

6. The Parties participated in a private mediation session before the Honorable
Edward A. Infante, Ret. on June 27, 2023. In advance of mediation, the Parties engaged in informal
discovery, including obtaining an analysis of Defendant’s potential damages exposure for both
APPSN Fees and Retry Fees. During the mediation, the Parties were presented with a mediator’s
proposal. This Settlement is based on the Parties’ acceptance of the mediator’s proposal.

7. The Parties now agree to settle the Action in its entirety.

NOW, THEREFORE, in light of the foregoing, for good and valuable consideration, the
receipt and sufficiency of which is hereby mutually acknowledged, the Parties agree, subject to
approval by the Court, as follows.

II. Definitions

In addition to the terms defined at various points within this Agreement, the following
Defined Terms apply throughout this Agreement:

8. “Account” means any checking account maintained by Defendant.

9. “Accountholder” means any person who has or had any interest, whether legal or
equitable, in an Account during the Class Periods.

10. “Action” means Elaine Ward-Howie v. Frontwave Credit Union, No. 37-2022-
00016328-CU-BC-CTL.

11.  “Amended Complaint” means the Amended Class Action Complaint filed in this
Action on January 4, 2023.

12.  “Application for Attorneys’ Fees, Costs, and Incentive Award” means the

application to be submitted to the Court by Class Counsel, as part of the Motion for Final Approval,



requesting an award of attorneys’ fees for Class Counsel, reimbursement of litigation costs
incurred by Class Counsel, and an Incentive Award for the Class Representative.

13.  “APPSN Fees” means Overdraft Fees that Defendant charged and did not refund
on signature Point of Sale Debit Card transactions during the APPSN Fee Class Period, where
there was a sufficient available balance at the time the transaction was authorized, but an
insufficient available balance at the time the transaction was presented to Defendant for payment
and posted to a member’s Account.

14.  “APPSN Fee Class” means those current or former members of Defendant who
were assessed APPSN Fees.

15.  “APPSN Fee Class Period” means the period from April 29, 2018 through June 30,
2022.

16.  “Class Counsel” means:

KALIEL GOLD PLLC

Sophia Goren Gold

950 Gilman Street, Suite 200
Berkeley, California 94710
KALIEL GOLD PLLC

Jeffrey D. Kaliel

1100 15th Street NW 4th Floor
Washington, D.C. 20005
KOPELOWITZ OSTROW P.A.
Jeft Ostrow

1 West Las Olas Blvd., Suite 500
Fort Lauderdale, FL 33301

17.  “Class Periods” means the APPSN Fee Class Period and the Retry Fee Class Period.

18.  “Class Representative” means Elaine Ward-Howie.
19.  “Complaint” means the Complaint filed in this action on April 29, 2022.
20.  “Court” means the Superior Court in and for San Diego County, California.



21. “Current Accountholder” means a Settlement Class Member who is a member of
Defendant as of the date that the Net Settlement Fund is distributed to Settlement Class Members

pursuant to this Agreement.

22. “Defendant” means Frontwave Credit Union.
23. “Defendant’s Counsel” means Katten Muchin Rosenman LLP.
24.  “Effective Date” means the later of: (1) 10 days after the time period has expired to

appeal the judgment entered after the entry of the Final Approval Order without any appeal or
motion to vacate judgment being filed; or (2) if an appeal of the judgment entered after the entry
of Final Approval Order is taken, then the earlier of 10 days after the entry of an order dismissing
the appeal or 10 days after the appeal has been finally resolved in the appellate court of last resort
without any right to appeal or seek further review from another appellate court.

25.  “Email Notice” means a short form of notice that shall be sent by email to
Settlement Class members who agreed to receive notices from Defendant by email in the form
attached as Exhibit 1.

26.  “Final Approval” means the date that the Court enters the Final Approval Order
granting final approval to the Settlement and determines the amount of attorneys’ fees and costs
awarded to Class Counsel and the amount of any Incentive Award to the Class Representative.

27.  “Final Approval Hearing” is the hearing held before the Court wherein the Court
will consider granting Final Approval to the Settlement and further determine the amount of
attorneys’ fees and costs awarded to Class Counsel and the amount of any Incentive Award to the
Class Representative.

28.  “Final Approval Order” means the final order that the Court enters granting Final

Approval to the Settlement. The proposed Final Approval Order shall be in a form agreed upon by



the Parties and shall be substantially in the form attached as an exhibit to the Motion for Final
Approval. Final Approval Order also includes the orders, which may be entered separately,
determining the amount of attorneys’ fees and costs awarded to Class Counsel and the amount of
any Incentive Award to the Class Representative.

29.  “Incentive Award” means any Court-ordered payment to Plaintiff for serving as the
Class Representative, which is in addition to any payment due to Plaintiff as a Settlement Class
Member or forgiveness of Uncollected Relevant Fees.

30.  “Long Form Notice” means the form of notice tha


























































































































